What Some of the Current Justices Think About Stare Decisis

John Roberts at his U.S. Senate confirmation hearing, September 2005: 
 
“The importance of settled expectations in the application of stare decisis is a very important consideration … the principles of stare decisis look at a number of factors.  Settled expectations is one of them… Whether or not particular precedents have proved to be unworkable is another consideration on the other side …I do think it is a jolt to the legal system when you overrule a precedent.  Precedent plays an important role in promoting stability and evenhandedness.  It is not enough – and the Court has emphasized this on several occasions – that you may think the prior decision was wrongly decided.  And you do look at these other factors, like settled expectations, like whether a particular precedent is workable or not, whether a precedent has been eroded by subsequent developments.  All of those factors go into the determination of whether to revisit a precedent under the principles of stare decisis.”  


Samuel Alito at his U.S. Senate confirmation hearing, January 2006: 
 
“The doctrine of stare decisis is a fundamental part of our legal system.  And it’s the principle that courts in general should follow their past precedents.  And it’s important for a variety of reasons… it limits the power of the judiciary … it protects reliance interests …and it reflects the view that courts should respect the judgments and the wisdom that are embodied in prior judicial decisions.  It’s not an inexorable command, but it is a general presumption that courts are going to follow prior precedents.  I agree that, in every case in which there is prior precedent, the first issue is the issue of stare decisis.  And the presumption is that the Court will follow its prior precedents.  There needs to be a special justification for overruling a prior precedent. 
 
“Factors that weigh in favor of stare decisis are things like the initial vote on the case, the length of time that the case has been on the books, whether it has been reaffirmed, whether it has been reaffirmed on stare decisis grounds, whether there has been reliance, the nature and the extent of the reliance, (and) whether the precedent has proved to be workable. 
 
“(But) I don’t think anybody would want a rule in the area of constitutional law that said that a constitutional decision once handed down can never be overruled.” 
 

 
Most commentators think that Justice Thomas is probably the individual on the current Court who gives least weight to precedent, particularly if he thinks the precedent was wrongly decided in the first place.  Here’s an excerpt from his concurring opinion in Randall v. Sorrell, the campaign finance case from Vermont decided in June 2006: 
 
“I continue to believe that Buckley (Buckley v. Valeo is the precedent that was applied by the majority in deciding Randall) provides insufficient protection to political speech, the core of the First Amendment.  The illegitimacy of Buckley is further underscored by the continuing inability of the Court to apply Buckley in a coherent and principled fashion.  As a result stare decisis should provide no bar to overruling Buckley and replacing it with a standard faithful to the First Amendment.” 
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[bookmark: _GoBack]Parents Involved in Community Schools v. Seattle School District, et al. 
Argument date – December 4, 2006 
The Seattle School District operates ten four-year public high schools.  The District has an 
“Open Choice” plan that allows incoming ninth graders to choose to attend any of those schools.  Five of the ten schools are typically oversubscribed, meaning that more students choose to attend these schools than the schools can accommodate. When a school is oversubscribed, the District makes its assignment decision using a series of four tie-breakers. 
The first tie-breaker provides admission priority to students who have a sibling already enrolled in the school selected.  The second tie-breaker involves race.  The District’s overall enrollment is 
approximately 60% nonwhite and 40% white. The District will admit a student to an oversubscribed school only if his or her race does not contribute to racial imbalance in that school  A school is considered racially imbalanced if it has fewer than 25% white students or more than 75% nonwhite students (i.e., a range of within 15% of the district’s overall racial profile).  The third tie-breaker is based on distance from the school and applies when an oversubscribed school is racially balanced or when the race-based tiebreaker brings a previously imbalanced school within the approved racial range.  In those instances, students who live closest to the school are admitted ahead of those who live farther away.  The fourth tie-breaker is a lottery, and it is rarely used. 
For the 2000 – 2001 school year, the district estimates that approximately 15 – 20% of the students’ school assignments were made using the tie-breakers.  The District’s assignment plan was designed to combine the benefit of choice with the educational and social benefits of a racially diverse learning environment, avoiding the racial isolation found in Seattle’s housing pattern.  The assignment plan does not operate to reduce racial isolation in under-subscribed schools, which tend to be the most racially isolated schools in Seattle. 
A group of parents whose children were not assigned to their high schools of choice challenged the legality of the District’s race-based student assignment plan.  They argued that the plan involved racial balancing and that this is prohibited by the Fourteenth Amendment’s Equal Protection Clause. Over a period of four years, there were a number of federal and state court decisions in this case.  In 2005, a divided en banc (7 – 4) panel of the Ninth Circuit found that the Seattle assignment plan was not a violation of the Equal Protection Clause.  The parents appealed to the Supreme Court of the United States and certiorari was granted. 
How should the Seattle case be decided? Give your reasons. Consider the Court’s decisions in the two affirmative action in higher education cases from 2003.  How do these decisions relate to the Seattle case? 
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Affirmative Action in Higher Education

The Law School Admissions Case

Barbara Grutter was a 49-year-old white
mother of two and resident of Michigan who
ran her own consulting firm when she applied
to the University of Michigan Law School in
1996. She had a 3.8 grade point average and
a 161 LSAT score (the 85th percentile) but was
not accepted. She sued the law school in federal
court, arguing that the law school had discrimi-
nated against her because of her race and had
denied her equal protection of the law. Grutter
objected to the admissions policy, which gave
applicants belonging to certain racial minority
groups a better chance of getting in than
white students with the same credentials.

The University of Michigan Law School is
highly competitive, admitting only 10 percent
of applicants. Its admissions policy focuses on
academic ability and a flexible assessment of
the applicant’s individual talents, experiences,
and potential to contribute to law school life
and diversity. Diversity is not defined solely in
terms of race, but the policy does reaffirm the
law school’s commitment to achieving a critical
mass of African American, Hispanic, and Native
American students.

Barbara Grutter won her case before the
federal court of appeals and the university
appealed to the U.S. Supreme Court.

The Undergraduate Admissions Case

Jennifer Gratz, a white suburban resident
of Michigan, applied for undergraduate
admission to the University of Michigan in
1995. Although she met the entrance standards
of the university, she was denied admission.
The admissions process used a scoring system
due to the large number of applications,
assigning points to applicants based on high
school courses and grades, standardized test

scores, a personal essay, geographic diversity,
special talents (athletic, musical, etc.), whether
the applicant was the child of an alumnus,
leadership, and race. This system automati-
cally awarded 20 points toward the total of
150 (a score of 100 was generally required for
admission) to students from underrepresented
minority groups such as African Americans,
Hispanics, and Native Americans. Virtually
every qualified applicant from these groups
has been admitted under this scoring system.

Gratz also sued the university in federal
court, but lost. She appealed to the U.S.
Supreme Court.

The Supreme Court Decides the Two Cases

Because the issues of diversity and affirma-
tive action in higher education are so important
and because federal courts of appeal had
issued conflicting decisions, the Supreme
Court granted certiorari and agreed to hear
both Michigan cases in 2003. In analyzing
both cases the justices agreed that racial
discrimination was involved and that the
Court had to apply strict judicial scrutiny.

This meant that the state had to show a com-
pelling governmental interest in support of the
use of race and that race could only be used -
to further that interest if it did not unduly
burden the disfavored groups. For example,

a race-conscious admissions program cannot
use a quota system which sets aside a certain
number of places in the entering class for
members of selected minority groups, although
race or ethnicity could be considered a “plus”
in a particular applicant’s file.

A majority of the justices agreed that student
body diversity is a compelling state interest that
can justify using race in university admissions.
In a 5-to-4 opinion, the Court found that
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Michigan’s law school admlsswns policy did not
violate Barbara Grutter’s rights. Having a criti-

cal mass (essential number) of students from

underrepresented groups can enrich classroom

discussion, produce cross-racial understandmg,
and break down racial stereotypes. - :

Rather than emphasnzmg diversity aSJustff'ed'
by past or present discrimination, the Court’s
opinion in the law school case looked to the
future and related diversity to the challenges
the nation faces: “...because universities, and
in particular, law schools, represent the training
ground for a large number of the Nation’s
leaders, the path to leadership must be visibly
open to talented and qualified individuals of
every race and ethnicity.” The Court also
noted that “the Law School engaged in a
highly individualized, holistic view of each
applicant’s file, giving serious consideration
to all the ways an applicant might contribute
to a diverse educational environment.”

Four justices dissented in the law school
case, believing that the “critical mass” notion
was simply a disguise for an illegal quota. To
the dissenters, the Constitution’s prohibition
against racial discrimination protects whites as
well as minorities. They also believed there were
nondiscriminatory ways to achieve diversity.

In contrast, Michigan’s undergraduate
admissions policy was found unconstitutional
by a vote of 6 to 3. The majority objected to

the program’s failure to consider applicants

on an individual basis as required by the
Court’s 1978 decision in the Bakke case. While
the undergraduate admissions program could
use race-conscious affirmative action, it had
to be in a form that was |nd|V|dua||zed and
not mechanical.

The dissenters would have allowed the
use of automatic points to achieve diversity
because it was an honest, open approach to-
the role race plays in the admissions process.

Barbara Grutterv'v(left) Em'djennifer Gratz -

‘Problem 433

a. What are the key facts in each of the cases?
How are the cases similar? leferent?

b. What are the strongest arguments in favor
of affirmative action based on race in higher
education? Agalnst it? ; :

How were the cases decided? Do you agree
~ with the two decisions? Give your reasons.

The majority opinion in the law school case
includes the Followmg sentence: “We expects
that 25 years from now, the use of racial pref-
“erences will no longer be necessary to further
the interest approved today.” Why might
this time frame be significant? Will affirma-
* tive action be needed in 2028? Explain.
~ Assume that African Americans, Hispanics,
~and Native Americans make up 30 percent
~ of the high school students in your state but
12 percent of the undergraduates enrolled
at your state’s top public university How
“would you advise the university’s president to
’ address this sntuatlon? Explam ;





